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  TO:  CHAIR AND MEMBERS   
PLANNING & ENVIRONMENT COMMITTEE 

 FROM: JOHN M. FLEMING 
MANAGING DIRECTOR, PLANNING AND CITY PLANNER 

 SUBJECT: APPLICATION BY: PENEQUITY REALTY CORPORATION   
3130 & 3260 DINGMAN DRIVE AND THE REAR PORTION OF 4397/4407 

WELLINGTON ROAD SOUTH 
MEETING ON 

20 AUGUST 2013 

 

 RECOMMENDATION 

 
That, on the recommendation of the Managing Director, Planning and City Planner, with respect 
to the application of PenEquity Realty Corporation relating to the property located at 3130 and 
3260 Dingman Drive and the rear portion of 4397/4407 Wellington Road South, the following 
report BE RECEIVED for information. 
 

 PREVIOUS REPORTS PERTINENT TO THIS MATTER 

 
June 18, 2013 Report to the Planning and Environment Committee – 3130 and 3260 Dingman 

Drive and the rear portion of 4397/4407 Wellington Road South 
 
June 20, 2013 Report to the Planning and Environment Committee – 3130 and 3260 Dingman 

Drive and the rear portion of 4397/4407 Wellington Road South 
 

 PURPOSE AND EFFECT OF RECOMMENDED ACTION 

The purpose and effect of this report is to receive further information and materials provided by 
the applicant in respect of the Municipal Council decision on June 25, 2013, and allow Council 
to consider the information and material and, to clarify the Council Resolution which was 
contradictory given that it requested that an EIS be undertaken, which would have the effect of 
preserving and the Significant Woodland, while requesting that the applicant consider retaining 
some or all of the woodlot, which implies that the Significant Woodland may be removed. 

 PLANNING HISTORY 

Public Meeting of the PEC – 18 June 2013 

At the statutory public meeting of the PEC on June 18, 2013, Planning Staff presented a report, 
in response to the application for an Official Plan and Zoning By-law amendment for the subject 
site, recommending that the Official Plan be amended to change the designation of the 
Significant Woodland (Patch 10102) on Schedule “A” (Land Use) from commercial to open 
space and on Schedule “B-1” (Natural Heritage Features) from Unevaluated Vegetation Patch 
to Significant Woodlands and simultaneous amendments to the Zoning By-law to facilitate its 
preservation while further amending the Official Plan and Zoning By-law to permit a wider range 
of retail and cinema uses on the remainder of the site. 

Meeting of the PEC – 20 June 2013 

At the previous meeting of the PEC on June 18, 2013, the Planning and Environment 
Committee requested that Planning Staff revise the recommended Official Plan and Zoning By-
law amendment to allow the removal of the Unevaluated Vegetation Patch designation on the 
subject site.  As a result, Planning Staff presented a report, which modified the previous Official 
Plan amendment, to delete the existing Unevaluated Vegetation Patch designation from 
Schedule “B-1” of the Official Plan to facilitate its removal while amending the Official Plan and 
Zoning By-law to permit a wider range of retail and cinema uses on the whole of the site. 
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Council Resolution – 25 June 2013 

At its session on June 25, 2013, Municipal Council resolved that the matter be referred back to 
Civic Administration to: 
 complete an Environmental Impact Study, which is to include an evaluation and comment on 

the status of the woodlot and/or wetland; 
 [provide] a summary of the net jobs, including a description of the type of jobs that will be 

created by this proposal; 
 permit the applicant an opportunity to further consider the potential to retain some, or all of 

the woodlot; and, 
 report back to the Planning and Environment Committee 
 

 BACKGROUND 

New information provided by the applicant 

In response to the Council Resolution, the applicant has undertaken additional reports and 
studies to for Municipal Council to consider.  These additional reports and studies include: 
 Comment on net jobs (Leger Xavier – PenEquity) 
 Response to the “Golder’s Reports” by Jeffrey Paul, P.Eng. (Stantec) 
 Response to the “Golder’s Reports” by Gary Epp, M.Sc., Ph.D. (AECOM) 
 Summary of Tree Species within Patch 10102 by Mike Boulanger, ISA Certified Arborist & 

Forestry Technician 
 Four options for woodland retention for the purposes of discussion concluding that the long-

term viability of the woodland patch is likely to be diminished by the development of lands on 
all sides of the patch and the consequential loss of an ecological linkage to other natural 
heritage features by Gary Epp, M.Sc., Ph.D. (AECOM) 

 Wetland Evaluation Report evaluates the wetland communities found within Patch No. 
10102 by Jillian deMan, H.B.Sc Terrestrial and Wetland Ecologist (AECOM) 

The above reports/studies are attached as appendices to this report. 
 
The applicant has indicated that they will not proceed with the development of the subject site if 
the significant woodland is retained.  They have indicated that exposure along the Highway 401 
corridor is an important factor in their business model and the ultimate success of the 
development of this site for retail uses. 
 

 ANALYSIS 

Summary of Net Jobs 

Prior to the 2006 comprehensive review of the Official Plan (OPA 438), the designation of the 
subject site was changed from Restricted Service Commercial which permitted a limited range 
of commercial uses that require sites that are large enough to accommodate extensive, open or 
enclosed display or storage areas and not intended to accommodate retail activities that were 
intended for the Downtown or other retail designations. 
 
As part of OPA 438, the commercial designations of the Official Plan were restructured to a 
hierarchical classification system based on the intended level of activity.  The subject site was 
redesignated to New Format Regional Commercial Node, which are regarded as major activity 
centres by reason of their size and range of uses, and may have trade areas that also extend 
beyond the municipal boundary.  Although the Official Plan designation was amended through 
OPA 438, the previous Restricted Service Commercial zoning continued to apply to the site as a 
legacy of the previous designation. 
 
The Zoning By-law amendment requested by the applicant as part of this application seeks to 
expand the range of commercial uses and permit a range of retail uses that are more in keeping 
with the existing designation.  Given that the requested Zoning By-law amendment seeks to 
apply a zone that implements the existing Official Plan designation, the “…net jobs, including a 
description of the type of jobs that will be created by this proposal” is was already assumed 
under the existing designation given that the decision to permit the form of development and 
range of uses sought by the applicant at this location had been resolved by Council as part of 
the 2006 Official Plan review which came into force and effect in December, 2009. 



                                                                                    Agenda Item #      Page #  
 

 
 
 
 

File: OZ-8120 
Planner:  C. Smith/M. Tomazincic/A. Macpherson 

 

3 
 

 
However, in response to Council’s request, the applicant has provided a statement attached as 
Appendix “1” of this report. 

Status of the Wetland 

The Subject Land Status Report completed on behalf of the applicants which evaluated the 
Unevaluated Vegetation Patch identified the presence of wetland communities with an area of 
greater than 2.0 hectares.  As a result, the Ministry of Natural Resources (MNR) recommended 
that an OWES evaluation be completed noting that policy 2.1.3 of the Provincial Policy 
Statement indicates that, “Development and site alteration shall not be permitted in significant 
wetlands.”  The MNR further noted that the OWES evaluation be provided to the MNR given 
that they are the approval authority for wetland boundaries. 
 
In response to the Council Resolution and the request by NMR, the applicant has provided an 
evaluation of the wetland, completed by certified wetland evaluators (AECOM), which is 
attached as Appendix “2” of this report.  The evaluation concluded that the wetland is not 
provincially significant.  The City received a copy of this study on July 30, 2013, and has not had 
sufficient time to review it. 
 
For wetlands that are not provincially significant, the City of London Official Plan provides 
overarching policies that generally describe the protection of wetlands as an objective of the 
Plan.  For wetlands that are provincially significant, the Official Plan policies specifically outline 
the protection of Provincially Significant Wetlands and explicitly prohibit development and site 
alteration within these areas, consistent with the policies of the PPS.  The wetland evaluation 
submitted by the applicant indicates that the wetland is not provincially significant (noting that 
the MNR has not yet reviewed the evaluation).  The policies of the Official Plan also specifically 
speak to protecting and buffering Locally Significant Wetlands although the policies do not 
define or quantify Locally Significant Wetlands.  As a result, there are no Official Plan policies 
that would indicate whether this feature is a Locally Significant Wetland.  Notwithstanding, the 
issue of local significance, policy 15.7.4 of the Official Plan states that: 
 

Wetlands and their surrounding areas of interference are subject to regulation 
under the Conservations Authorities Act…The Regulation Limit also applies to 
surrounding areas of interference for…other wetlands larger than two hectares in 
size, and 30 metres around wetlands that are less than two hectares and not 
provincially significant. 

 
Consistent with the above policy, the Upper Thames River Conservation Authority (UTRCA) has 
stated that the wetland is a protected feature and that the UTRCA Planning Policy Manual 
(June, 2006) stipulates that new development and site alteration is not permitted in wetlands.  
As such, the UTRCA “…would not be in a position to issue any approvals for development in the 
wetland feature on the subject lands” and that an EIS is required to determine an appropriate 
buffer to development.  It should be noted that the City of London does not typically support the 
rezoning of lands for which the UTRCA will not grant a permit. 

Status of the Woodland 

A Subject Lands Status Report (SLSR) is a first step in evaluating the significance of a natural 
feature.  As it relates to this application, the applicant has submitted a Subject Land Status 
Report (SLSR) as part of a complete application.  The SLSR identified that five (out of a total of 
eight) criteria for the establishment of a significant woodland rated “high”.  The scores were 
based on the following (as indicated in the applicant’s SLSR): 
1. The presence of wetland communities with an area of greater than 2.0 hectares; 
2. The presence of greater than 10% woodland cover within a radius of 2 km of the subject 

lands; 
3. The presence of one confirmed breeding Priority Level 1 bird species found within the patch, 

Brown Thrasher 
4. The diversity of plant communities – the patch contained greater than 6 plant community 

types; and, 
5. The presence of a high quality or rare plant community type, the gray dogwood mineral 

thicket swamp community. 
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Policy 2.1.4 of the PPS does not permit development and site alteration in significant woodlands 
south and east of the Canadian Shield unless it has been demonstrated that there will be no 
negative impacts on the natural features or their ecological functions. 
 
The City of London Official Plan identifies Significant Woodlands as components of the Natural 
Heritage System and the City's management and rehabilitation priorities are “to protect existing 
ecosystem features and functions, to increase the amount of interior forest habitat, and to retain 
or restore linkages between isolated natural areas”. 
 
However, as part of the evaluation of the woodland, the applicant’s SLSR has indicated the 
following extenuating factors to be considered in decisions related to the Significant Woodland 
and future options for the subject lands: 
1. Patch 10102 does not contain any Species at Risk; 
2. The ecological functions of the woodland are not considered to be uncommon within the 

area of London; 
3. The woodlands areas of the patch have a high invasive plant cover that compromises the 

patch; 
4. The patch is severed by a sewer easement that has and will be maintained as a cleared 

area; 
5. Given its situation within the landscape and lack of connectedness to other open space, the 

woodland does not offer an opportunity for open space amenity or passive recreational 
activities; 

6. The SWT2-9: Gray Dogwood Mineral Thicket Swamp Type, while ranked rare to uncommon 
for the Province of Ontario, is commonly found within the City of London and surrounding 
areas; 

7. The long-term viability of the patch as a functioning woodland is dubious given the following 
factors:  

i) its isolation from other patches, 
ii) Separation from the Dingman Creek corridor,  
iii) continual and increasing noise disturbance from Highway 401, and  
iv) the future commercial development of surrounding lands. 

 
In addition to the above, the applicant has provided a subsequent Summary of Tree Species for 
the significant woodland (attached as Appendix “3”).  This Summary was prepared by a Certified 
Arborist and Forestry Technician and indicates that the significant woodland contains a total of 
1,653 trees with a diameter greater than 15 centimetres of which 79% percent is comprised of 
Ash and Elm.  The Summary concludes that the existing Ash trees are heavily infested with 
Emerald Ash Borer and that these Ash trees are dead or in severe decline.  Additionally, the 
Summary also concludes that most of the mature Elm trees are predominantly dead or in 
decline due to Dutch Elm Disease.  It should be noted that Staff have not yet had an opportunity 
to review the inventory to confirm or deny these findings. 

Sustainability of the Woodland 

The sustainability of the significant woodland was called into question given concerns about the 
post-development viability of the water balance needed to maintain the woodland.  As a result, 
the City of London retained Golder and Associates to complete a conceptual assessment to 
determine options to maintain the appropriate volume of surface water flow into the significant 
woodland.  One potential conceptual option proposed to utilize a stormwater management  
rooftop recharge system (or ‘third-pipe’ roof drain system) that would direct rainfall from a 
portion of the roof areas on the developed site to a landscape element referred to as a bioswale 
that would surround the perimeter of the significant woodland.  This solution was presented in 
the Staff report to the Planning and Environment Committee on June 18th, 2013. 
 
Staff met with PenEquity and their consultants in July 2013 who expressed disagreement that a 
3rd pipe system could work on this site.  On July 29, 2013, PenEquity provided two responses to 
the conceptual 3rd pipe system.  The Response written by Stantec (attached as Appendix “4”) 
concludes that the proposed bioswale design is not a feasible solution for this site given that: 
 the native soils are mostly silty clay, creating permeability issues including a subsurface 

travel time from the bioswale to the interior of the proposed woodlot of approximately 5 
years; 

 local groundwater elevations which are too high for the proposed bioswale design; 
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 a proposed detention time is too long with a drawdown time for the proposed bioswale is 
approximately 12 days among other concerns; and, 

 an estimated cost between $ 3.8M and $ 7.6M. 
 
The Response written by AECOM is also of the opinion that the proposed bioswale design 
concept is not ecologically viable (attached as Appendix “5”).  Among other matters, the Review 
states that: 
 the dense nature of the soils within the woodland is likely to prevent effective infiltration of 

surface water; 
 the shape of the proposed area eliminates portions of the wetland communities that would 

be intended to be protected; and, 
 the concept will alter the hydrology of the entire area. 
 
The City’s Stormwater Management Unit has reviewed Stantec’s comments and, based on the 
available information, have indicated that they “…would not recommend the bioswale design 
approach as the viable, long-term sustainable and cost effective option for the preservation of 
this woodland”. 

Compensation 

While Planning Staff provided their recommendation for retention of the significant woodland in 
the June 18th, 2013 report to PEC, further to PEC’s direction Staff did provide some parameters 
for compensation in the June 20th, 2013 report to PEC should Council decide to allow for the 
removal of the significant woodland.  During the Committee and Council discussions, some 
concerns were raised that these parameters were too vague. 
 
As noted, the City of London provided compensation in the case of a woodland located within 
one of the City’s industrial parks which had been zoned to permit industrial development and 
was removed to allow for the expansion of an existing industry.  Compensation of this woodland 
was provided at a land area rate of 5.8:1.  To compensate for its loss, a mature woodland 
comprising an area that was twice the size of the removed woodland was protected by an 
Official Plan and Zoning By-law amendment to Open Space, and a large area of industrial land 
was set also aside for replanting. 
 
If Council chooses to consider the possibility for compensation, Staff believe that a similar 
compensation ratio of 5.8:1 is appropriate. 

Potential for Precedence 

Unlike the existing situation, vegetation patches identified on Schedule “B-1” of the Official Plan 
are usually simultaneously designated on Schedule “A” as Open Space or Environmental 
Review.  In this case, while the subject woodland is identified on Schedule “B-1”, it is not 
designated on Schedule “A”.  This is a relatively unique situation. 
 
Across the City, there are 168 vegetation patches.  Of these, there are 5 other vegetation 
patches that fall under the same circumstance – they are not designated on Schedule “A” but 
are identified on Schedule “B-1” and are therefore not protected by the Tree Conservation By-
law.  These rare circumstances occur mainly in the industrial lands within the former Town of 
Westminster and two of these have since had most of their vegetation removed to permit the 
zoned uses.  
 
One additional larger patch near this site is not designated or identified on both Schedules “A” 
and “B-1”, although it is likely a significant woodland or even an Environmentally Significant 
Area due to its size and ecological features.  The acquisition of these 6 sites or their designation 
on Schedule “A” as “Open Space” would benefit the natural heritage system. 
 
In the June 20th, 2013 report to PEC, Planning Staff recommended that an Official Plan 
amendment be initiated for woodlands facing similar instances, where “Unevaluated Vegetation 
Patches” on Schedule “B-1” of the Official Plan are not shown as “Open Space” or 
“Environmental Review” on Schedule “A”, to reconcile the differences between Schedules “A” 
and “B-1” by designating these lands as “Open Space” or  “Environmental Review” on Schedule 
“A” of the Official Plan or remove them from Schedule “B-1” as vegetation patches.  As 
previously recommended, Planning Staff believe that direction should be given to proceed on 
this basis. 
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Next Steps 

As noted, the applicant has completed a Subject Land Status Report (SLSR), considered to be 
the first part of an Environmental Impact Study, which determined that the Unevaluated 
Vegetation Patch was a Significant Woodland.  The undertaking of an EIS is only required if the 
Significant Woodland is to be preserved. 
 
The City does not typically undertake the EIS process on behalf of an applicant.  To do so, Staff 
would require the commitment of a development plan that protects the woodland features, 
including a proposed site plan and storm water management study and would also require 
approximately four months to complete. 
 
However, the Council Resolution of June 25, 2013, was contradictory in that it requested that 
Civic Administration complete an EIS while at the same time permitting the applicant to consider 
the potential to retain some or all of the woodland.  The former implies that the Significant 
Woodland is to be retained and the intent of undertaking of an EIS would then be to refine the 
boundaries of the Significant Woodland and ensure that development does not negatively 
impact its natural features and ecological functions.  However, the latter implies that the 
Significant Woodland may be removed while allowing the applicant to consider the potential to 
retain some or all of the woodlot.  Staff would like to bring this to the attention of Council so that 
Council can clarify its intention to Staff and allow Staff to move forward with Council’s direction. 

 CONCLUSION 

The applicant has provided additional information and materials in respect of the Municipal 
Council decision on June 25, 2013 to be received and considered by Council noting that these 
Staff have not had an opportunity to fully review the additional information and material nor have 
the statutory approval authorities, where applicable. 
 
The Council Resolution pertaining to the Significant Woodland was contradictory and clarity of 
direction related to the future of the Significant Woodland will assist Civic Administration in 
moving forward. 

PREPARED BY: SUBMITTED BY:
 
 
 
 
 

 

MICHAEL TOMAZINCIC, MCIP, RPP 
MANAGER, PLANNING REVIEW 
COMMUNITY PLANNING AND DESIGN

JIM YANCHULA, MCIP, RPP 
MANAGER, COMMUNITY PLANNING AND 
DESIGN

RECOMMENDED BY: 
 
 
 
 

JOHN M. FLEMING, MCIP, RPP 
MANAGING DIRECTOR, PLANNING AND CITY PLANNER

August 9, 2013 
MT/mt 
Y:/Shared\implemen\DEVELOPMENT APPS\2012 Applications 8003 to\8120OZ - 3130-3260 Dingman Dr (CS)\6 – Follow-up 
Report to Council\8120OZ Report toPEC (20 August 2013).docx 
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