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Gode of Gonduct for Members of Gouncll;
Authorlty for a formal complatnt process

The Municipal Council, at its session held on September 2,,zlJX3,adopted the *Policy to
Establish a Code of Conduct for Members of Municipal Council", 'subject to a report backfrom
the City Solicitor with respect to the matter of whether or not a formal complaint process can be
incorporated into the Policy as it relates to comþlaints made against a member of Council, such
report to also include a comparison between the old and thp new MunicipalActs as it relates to
the Municipal Council's authority to institute such a process".

À Gan a formal complaint process be incorporated lnto the Pollcy as lt relates to
complaints made against a member of Gouncll?

l

It is our opinion that a formal complaint process cannot proþerly be incorporated into the Policy
as there appears to be no authority under the MunicipalAct,2001, other legislation, or in the
case law to do so. The reasons for our opinion follow.

1

1

(a) Municipalities are creatures of statute - power deriyed only from provincial
legislation

The case law is clear that municipalities are creatures of statute and derive their power only
from provincial legislation. They have no inherent powers. Both Parliament and provincial
legislature derive their powers from the Consfrfufibn Act and other legislative acts (i.e.
Parliament of Canada Act Legislafíve Assembly Act). An¡4 power to control members is
contained within these Acts. Likewise, any powerto controlmembers of Municipalcouncil is
contained within the MunicipalAct, 2001, MunicipalConfliqt of Interest Act, Municipal Freedom
of Informatian and Protection af Prtvacy Act, and the Criminal Code. lt is arguable that since
there are specific provisions within the legislation to controlthe conduct of members of Council,
that there would not therefore be any further powers outside of the legislation.

The Parliament of Ganada utilizes'Parliamentary Rules and Forms'and Parliamentary Privilege
which are akin to those used by the British Parliament. The authority for this stems from the
Constitution Act, wherein the preamble states that the Constitution is similar in principle to that
of the United Kingdom. Further, in both the Consfif ution Açt and the Parlíament of Canada Act,
the House of Commons and its members are given the privileges, immunities and powers as
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were exercised by the Commons House of Parliament of the United Kingdom. However, the
case law is clear that this parliamentary privilege does not extend to municlpalities, as
evidenced by two recent.decisions of the Ontario Court of Appeal. Both invotved the authori$ to
lead prayers, one at a council session and the.other in the Legislative Assembly" The first case
(Freitagv. Penetanguíshene Town (1999)) involved the autl.iority of the Mayor to open Council
meetings with a recitation of the Lord's Prayer. The court held that the prayer was a violation of
the Chaderand was not authorized by by-law or other law. The second case (Onfarto (Speaker
of the Legíslatíve Assembly) v. Ontario (Human Rights Commissíon) (2001)) involved the
authority of the Speaker on behalf of the Legislative Assembly to lead pmyer at daily opening
exercise. ln that case, it was held that the internal affairs of the Legislative Assembly are
protected by Parliamentary Privilege, and are a constitutional right expressly recognized in the
preamble to the Constitutíon Ac't. This case further compargd itself to Penetanguíshene, and
made it clear that in Penetanguishene, the offending body was a municipal council, not a
provinciallegislative assernbly. Finlayson J.A. goes on to say "This is an extremely significant
difference. A municipal council is a creation of the legislatu¡e and only has those powers
granted and delegated to it by the province. ln the case at bar, the court is being asked to
scrutinize the actions of a provincial legislative body that enjoys constitutional status. lt is the
direct successor to the "mother of all parliaments' in the United Kingdom.'

Unless there is statutory authority to pass a by-law for a fon¡at complaint process, then it seems
clear that a municipality would have no other authority to do so.

)

(b) ls there any authority in the MunÍcipal Act,2001to ûnplement a format comptatnts
process against a Gouncil Member?

(i) Section 102 / Section 130 
l

Section 1Q2 of the previou s Munícipal Acf provided that "Every council may pass such by-laws
and make such regulations for the health, safety, morality and welfare of the inhabitants of the
municipality in matters not specifically provided for by this Act and for qoveminq the conduct of
its members as mav be deemed exoedient and are not conlrarv to laql"

By contrast, in the new Municipall Act, 20A1,this section hap become section 130 and provides
"A municipality may regulate matters not specifically provided for by this Act or any other Act for
purposes related to the health, safety and welþbeing of the linhabitants of the municipality." lt is
to be noted that the clause 'and for goveming the conduct of its members as may be deemed
expedient and are not contrary to lar¡/' is absent from the new Municipal Act, 2001.

l

(ii) Section 9 - Broad lnterpretation of the.Acf
Section I regarding interpretation of the Acf was raised during the September 2,2003 Council
meeting. lt is true that section 9(1) states that "Sections I and 11 shall be interpreted broadly
so as to confer broad authority on municipalities, (a) to enable them to govem their affairc as
they consider appropriate; and (b) to enhance their abili$ to respond to municipal issues."
Further, section 9(2) states "ln the event of ambiguity in whgther or not a municipality has the
authority to pass a by-law under sections I and 11, the ambiguity shall be resolved so as to
include, rather than exclude, municipal powers that existed on December 31 ,2002."

ì

It is our opinion that subsections 9(1) and 9(2) do not assist, since they can only be applied to
sections I and 1 1 of the Acf. Section I deals with the powers of a natural person. This issue
does not relate to having the powers of a natural person. Section 11 deals with the spheres of
jurisdiction. tt is our opinion that the regulation of Councillor conduct, including a formal
complaint system, would not fall within any of the spheres of jurisdiction. Therefore, in'our
opinion, section I is not helpful in attempting to broadly interpret the Act in terms of councillor
conduct and a formal complaint system.

(iii) Specifrc authority in the Municípal Act,2001and oither legislation- Gonduct of
Gouncil Members

Section 274 oÍ the new Acf (similar to section 100 of the prgvious Acf) provides that a
municipality may request, by resolution, a judge of the Superior Court of Justice to investigate
an alleged breach of trust or other misconduct of a membQr of council. Usually, this section is
used to deal with serious misconduct, such as deriving public funds or criminal offences. lt is to
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l

l

be notéd that there are no powers given to the Judge beyond conducting an investigation or
inquiry and reporting his or her findings to Council.

The Munícipal Conftict of InterestÁcf may be used where a member has a direct or indirect
pecuniary interest in a matter which he or she fails to disclose. The Municípal Freedom of
Information and Protection of Privacy Act creates an offence for a person who willfully discloses
personal information in contravention of the Acf.

Section 122 of theOriminal Code, 'Breach of Trust by a Public Office/ states'Every official
who, in connection with the duties'of his office, commits fraüd or a breach of trust is guilty of an
indictable offence and liable to imprisonment for a term not exceeding five years, whèther or not
the fraud or breach of trust would be an offence if it were committed in relation to a private

I

l

person.' 
1

From the above, it is clear that there are several instances where specific authority is provided
in legislation to control or regulate members of Council. Since there is specific authority, it is
arguable that the legislature did not intend for any further authority for municipalities beyond
what is specifically contained in the legislation. 

l

l

B. lf Gomplaints Were to be Entertained
Notwithstanding our recommendation that City Council no longer possesses the power to pass
by-faws to "govern the conduct of its members" as may be deemed expedient and not contrary
to law, if City Council wished to entertain complaints conceriring the conduct of council
members outside of council and committee meetings, the English case R. v. Poftsmouth CW
Council, Ex parte Gregory and Another(Q.8.), 88 LGR 478tdealt with the legal requirements
sunounding a complaints procedure. ln that case, the removal of two councillors from a
committee for alleged misconduct was quashed on the basis that they had been denied a fair
hearing. The Court held that the committee with the responsibility to provide a fair hearing
should not have considered the findings or recommendations of a preliminary investigation into
the matter in reaching their determination to remove the two councillors.

l

Two conclusions follow from this case. Firstly, if complaints are going to be entertained by City
Council, as a matter of fairness City Council must hold a hearing into the complaints. Where
Council fails to hold a fair hearing, any decision is liable to be quashed. Secondly, findings'or
recommendations by an investigator cannot be relied upon lby the Gouncil in conducting the
hearing as the Council has a responsibility to conduct a fair hearing without predetermining the
issues before it. A third party investigation or mediation can only be relied upon with the
agreement of all parties to the complaint.

Under section 252 oÍ the Municipal Act, 2001,where Council is required by law to hold a
hearing or give interested parties an opportunity to be hear{, the Council may delegate that
responsibility to a committee of council. lt may be possible for City Council to delegate the
responsibility for holding a hearing to a committee of council consisting of 1 or more members of
City Council.

Where disciplinary proceedings are instituted and a municipal council is found to have
improperly instituted the proceedings, the House of Lords considering the Porfsmoufh decision
observed that there may be civil liability for damages for defamation, malicious falsehood,
conspiracy, or misfeasance in office where a person is unjqstly subjected to disciplinary
proceedings mounted without justification [[2000] 1 All E.Rr 5601.
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PREVIOUS REPORTS PERTINENT TO THIS MATTER

RECOMMENDATION

At its meeting of November 23,2OO3,the MunicipalCouncilrequested thatthe CivicAdministration
be requesteð to provide Council with options for resolution of cornplaints against Councillors by

fellow Councillors, staff or members of the public includinp:

(i) informalresolution; 
l(ii) formalization of complaints; 
l

(iii) involvement of the Human Rights Specialist; r

(iv) mediation;
(v) investigation;
iuil conecùve action and/or disciplinary action;
(vii) harassment and discrimination training; 

I

iviii) whether or not approval of a complaints resolution process is required beyond the
jurisdiction of the Municipal Council; and

(ix) än identification of the riäks and liabilities of instituting the aforementioned complaints

resolution process.

The previous reports of the City Solicitor are ATTAGHEDJ Slnce those reports were fumished, the

Supårior Court iendered seveial decisions in RS.J. Hgldlngs_1n9. v.-L9ndo.n vvhere the Court only

identified section 274 of the Municipal Act,2001 and the Code of Conduct as mechanisms to

address councillor conduct; Notwithstanding the decislons of the Superior Court, CiÇ Council

ràquested the Civic Administration to report back with respect to other options. These options are

discussed below.
ì

l

INFORMAL RESOLUTION

lnformal resolution of complaints is available to resolve conduct issues underthe cunent polic¡r' 
!t 

iq

always open to 
"om"onà'*no 

complains about the conduct of another person to approagh that

p"oón to attemptto resolve issues conceming their conductdirectly._ This approach would involve

bomplainants contacting the Councillor directÍy and raisihg issues of concem with the Councillor'

l

ì

i

I

l

l
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A direct approach to a Councillor may not be appropriate for a variety of reasons. Where a directapproach is not wananted, some mechanism may bà made ava¡Éble toi ó-n*.r about cpnduct tobe raised. Concems can be addressed to oíher coJncillors or off¡cers ór employees of theCorporation' Where a complaint is made.to 3 third pqrty,the third pàrry r"v intormaúy ¡nte'6;
with the Councillor in an effort to address the issues ia¡säo in the co'mpláint. îÈe ¡nterväntion máy
consist simPly of an attempt by tfre persol who has been approached to use their good ofüces tó
attempt to effect a resolution of the complaint.

The difficulty with complaints to officers and employees conceming councillors' conduct is that
officers and employees are subjectto the direciion of thelmunicipalcãunciland are not l¡k;¡yto b;
able to intervene in an effective mannerwhere there is a complaintconceming individual councillors.
lnvolvement of the Human Rights Specialist would not be recommended fol this reason.

A complainant is also entitled to address concems about individual councillors to Committees of
Council, Board of Confol or the City Council itself by appearing in person or by writing a letter. lt
yqulg not appear that a complaints procedure has bee¡ aOo[teO'by the Coúncil or-by the Civic
Administration to this point in time for complaints against indMdual counciltors indicating whatwould
be done with such a complaint if it were received. A complainant who pursues this approach should
be aware that the Committees, Board of Control and City Councit have limited powers to consider
the conduct of individual councillors and may owe a duty to hold a hearing as a matter of faimess in
relation to complaints. Complaints about individual cor¡ncillors can always be refened to the
councillors to resolve themselves.

A complainant is also entitled to raise the issue in a public forum in some other way. To the extent
that this approach is adopted, complainants may be liable civilly if the allegations in the complaint
cannot be proved and the reputation of the affected councillor is damaged.

FORMALIZATION OF COMPLAINTS - ¡NVESTIGATION, MEDIATION, CORRECTIVE ACTION,
TRAINING

Under the Municipal Act, 2001,the council may request a Superior Court Judge to inquire into a
breach of trust or misconduct by a councillor. This section has various deficiencies which result in it
almost never being employed except with respect to extremely serious issues. Firstly, an
investigation must be requested by a municipality by resolution into breach of trust or misconduct of
a memberof council. No one otherthan the council has standing to initiate a complaintto a judge.
Secondly, the legal proceedings associated with a section 274 investigation are extremely
expensive and there appears to be no way to control the costs once an inquiry begins. The recent
inquiries in other municipalities including Samia, Waterloo and Toronto have costmany millions of
dollars in legal fees. Thirdly, the grounds for an inquiry are limited to breach of trust or misconduct.
Fourthly, the proceedings are extremely time consuming land result in findings by the Judge which
are recommendations only and are incapable of enforcement.

Another approach to the formalization of complaints would be for the municipality to institute its own
formal complaints procedure. This was formerly the case in London and is presently the case in
Toronto. A formal complaints procedure remedies some of the deficiencies in section 274.
Depending upon the nature of the complaints procedure, a complaint can be initiated by anyone.
The grounds of complaint may be broader than breach oJ trust or councillor misconduct as those
termð are used in the Municípal Act,2001. The proceedings associated with the investigation of a

complaint are less costly although the estimate of cost in Toronto associated with investigations by

extemat consultants was reported to be between $8,000 and $20,000 per complaint. An

investigation by an extemal investigator may be completed much more expeditiouslythan an inquiry

under section 274.

There are difficuities associated with finding independent investigators who are prepared to

investigate complaints against municipat counò¡llors. There is no statutory immuni$ fo_r an extemal

or inteñral investigator who may be sued civilly with respect to his/her findings unless the parties to

the complaint agrãe to waive their rights to sue. This has resulted in the past in extemal agents

réta¡náo'ny tne öity of London requiring hold harmless agreements with those persons involved in

ne comptåint before they would comrñence an investigption. Where a waiver or release can be

obtained from all parties, ihe likely outcome arising out oi a formal complaints procedure is a finding

from the invesügätor as to whetirer the councitlor conduct complained about meets the code of



conduct or not' Unfortunately, such a finding cannot serve as a basis for any kind of sanction by the
Council itself as there must be a formal heañng by the body imposing the 

"añ"t¡ôn 
unless tne párt¡es

consent to the use of the investigato/s report by the Counciifor tñe purpose of the imposition ot
sanctions. Securing advance agreement on the use of the investigator,s report appéars to the
writer to be next to impossible. ln any event the sanctions available a-ppear to Ëe extremely limited
(i.e. censure, removal from committees, or loss of councillor privilegåi). Finally, in Greai Britain
where code of conduct complaints have been addressed by-municìpaí councilð. the council and
committee proceedings have been the subject of legal challénge by way of judicial review with the
attendant legal costs. ,

Mediation isalways an avenuewhich maybeemptoyedwith respectto complaints aboutindividual
councillors. Mediation can form part of a formal complalnts procedure. Thè benefits of mediation
are that the complainant and the councillor are brought together and some kind of mutually
acceptable resolution may be worked out. The difficulties of mediation surround the selection of á
mediator and issues arising out of the potential liability of the mediator who witt want to be
indemnified.

It may be unreasonable to expect anything more from a formal complaints procedure than a non-
binding declaration by the investigatorthat a councillor has or has not violated the council policy and
reasons for that finding unless something resembling a hearing is conducted by the council or a
hearings committee into the complaint.

l

It may be advisable to institute some kind of training program with councillors to educate them with
respect to the Code of Conduct and their obligations under various statutes. AMO has a training
program for new councillors to assist them in fulfilling their responsibilities.

APPOTNTMENT OF AN ¡NTEGRTTY COMM¡SSIONER 
l

Given that the outcome of a complaints process is a declaration as to whether a councillor has
conformed to the Code of Conduct, the municipality may wish to appoint an integrity commissioner
whose role it is to issue non-binding declarations or adv¡sory op¡nions conceming conduct issues
raised by or about councillors, Complaints might be refened to the integrity commissioner who
could provide consistent and fair consideration of complafr"rts. As well, the integrity commissioner
could provide opinions and interpretations of the code of conduct to assist council members where
there is some question sunounding the appropriatenessrof some action which theyhave under
contemplatÍon.

REGOMMENDED #:

\
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CHAIRAI{D MEIIIBERS
BOARDOFCO}¡TROL

That thls report regarülnö legal authority for a fonnal complalnt process agalnst Councll
Members BE RECEI-Dfor lnformation.

l

JAlrlES P, EARBER
CITYSOUCITOR

MEEflNG ON NOVEÍ{BER IgIH, 2OO3

Code of Conduct lor trlembers of Gounctl;
Authorlty for a formal complalnt procesr

ì

The Municlpal Gouncll, et its sesslon held on September2, 2003, adopted the 'Poflcy to
Estabfish a CodE of Condud for MemÞer¡ of Munlclpal Councll', 'subject to a rsport back from
the Ctty Solloltor with respec-t to $e matter of whether or not a formal complalnt process can bo
lncoçðrated lnto lhe Pollcy as n ;êht€s to comþlahe made agalnst a member óf Counctl, sucfi
report to also lndude a cornparlson bEtwEen the old and thErirsw Munldpal AcûE as lt relateE to
the Munldpal Councll's authortty to lnstitute suoh a process'.,

A, Can a formal complalnt procos¡ be lncorporated lnto the Potlcy as lt relatos to
complalnts made agalnst a member of Gouncll?

It ls our oplnlon that a formal complalnt process cannot property be lncorporated lnto the Pollcy
as there appearc to be no autlìorlty undor thE fifun ctp€ l Ad" 2001 , other leglslaüon, or ln the
case lar¡v to do so. The reasons for our optnlon follotr.

(a) Munlclpalltles are creafirres of statuto - power derlved only from provlnclal
leglslatlon

The cese.la,', is dear that munldpellüBs are creatnes of sþfrrte and derfu.e thelr power only
from provlndal leglslatlon. They have no lnherent po$rers. Eoh Parllament and provlndal
leglslature derlve thelr ponrers from the Cond;ttt¿don Actand ioffier leglelatlve ads Q.e.
Padlament of Canada Act Leglslatlve AssemblyÁ@. Any porer to conbol members ls
oontalned wlthln these Acts. Ukewlse, any powsrto contsol msmben of Munldpal coundl ¡s
contalnEd wlthln the Munlclpal Ad., 2A01, Munlclpsl Conf,lct of lntercst Ad" Munlcípal Fnadom
of futformaflon and Protecüort of Prtmry Ad., and the C¡inrlnal Code. lt ls arguable that slnco
thsre are sp€clf,c pravlstons wlthln the leglslaüon to cor¡trpl tlre conduct of members of Council,
that fhers woutd not therefore.be arry further porrrsrs oublde of the leglelaûon.

The Parllament of Canada utllEes'Par¡¡amentary Rulee and Forme'and Pa¡llamentary Prfirllege
whlch are ak¡n to thosg used by the Brlüsh PadËmant T?¡elar¡tlorlty for thls etems from the
Consfltulon Acf, whereln üre preamble states thatthe Consütr¡üon ls slmllar ln Prlndple to fut
qf üe Unlted Klngdom. Further, ln both the Consffiufon Ad,and the Parllamentof CanadaAct,
the l.louse of Commons and lts menùers are ghren the prMleges, lmn¡unldes and powers as
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wgre exerc¡sed by the Commons House of Parllamerit of the Unlted Kingdom, Hourever, the
casE law ls clêar thet thls parüamer¡târy prMlgge do€s not e)dend to munldpamþs, as
evldenced by two recent.deds¡ons of the Ontarlo Court of Appgal. Both lnvolrod the author¡ty to
lead prayers, one at a æundl sesalon and the.o,ther ln the Leglslatlw Assembly. The frrst case
(F€ftag v. FenetanguÍsfren e Tom (1999)) lnvolved the authorl$ of th€ Meyor to open Coundl
meeüngs wlth a recltatlon of the Lord's Prayer. The court helC that the prayer was a vlolaüon of
lhe ChaÉer and was not authortzed by by-law or otlrer law. The second case (Onþrlo (speaker
of the Leglslafue Assembly) v. Onta¡to (Hurnan Rlghts Co¡nmfsslon)i(2001)) lrvotrred thE
authorlty of the Speder on behalf of the l-eglslatlve Assembly b lead prayer at dally openlng
exe¡dse. ln that casE, lt was held ü¡at ü¡e lnþmal afralrs of the Leglslaüe Asseûüly are
protectsd by Parllamentary Pfulegq ãnd ãrB a cor¡stt¡tonal Ílght o<prcseþ recognÞed ln the
pæamble to the Consfitt¡f/on Äct Thls case ft¡rther compaßd lhbelf to.Fene&ng¿rlsl¡oae, and
mado lt clear that ln Penefangufsåene, fho ofrendlng bodywaa a munldpal coundl, not a
provindEl leglElatlve assembly. Flnla¡æon Jd goee on to saytThþ ts an eldremely slgnlflcant
dffierence. A munlclpal coundl ls E crEsüon of the leglslalurs and only has those porrærs
grantd and delegated fo lt by the provlnce. ln the case at baç tho court ls belng asked to
scn¡ünlze the ec{ons of a provtndal leglslatlve body that enjqp consfftr¡üq¡al stah.s. lt ls the
dtrect successor to the omother of all parliamenbf ln the Unlted Klngdom.'

Unless thEre ls statubry authority to pass a bylær for a formâl comptelnt process, th€n lt seems
dearlhat a munlclpalþ would have no otherauhorltyto do so.

l

(b) ls there any authorþ lnlhe Munlclpal Act 2Aú þlmplemeht a formal complalntc
pnocess agalnsta Gouncll Member?

(l) Sectlon 102 / Sectlon 130 l

Sectlon 102 of the prevlous Munldpal Aúprovlded that'Eræû council mey pees such by-laws
and make sudr regulaüons for the health, safety, morality and welfare of the lnhabltånts of the
munldpaßty ln matters not spedflcally provlded for by thlÊ Ac{rand for ocrvemlnq the conduct o

By contas! tn the new MunlcÍprit Ad.,2o7l,|fi¡lssec{on has become sect¡on 130 and provldes
'A munlclpallty may regulate maters not speclfically provldcdlfor by thls Act or any otherAdfor
purpose{ì ¡slated to the health, safety and wetl{elng of üe lnhabltants of the mun¡dpellty.' lt lê
to be notod that thc clause 'and for govomlng ttro conduct of its members as may be dscmed
expedlent and are not contrary to larf le absent f¡om the nanr Munfclpal Acd,2001.

(Q Slctlon 9 - Broad tnterpretdon of ttre Ácf
Sectlon 9 regardlng lnterprctaüon of the ;{cú rvag ralsed durlng the September 2, 2003 Councll
meeüng. lt is Íue that section 9(1) etates that'SecüonE I and 1l ehall bo lnterpreted broadly
so as to confer broad authorlty on munldpalltles, (a) b enabte them !o govem thelr affalrs as
they conslder appropdate; and (b) b enhance thelr ablllty to espond to munlclpal lseues.'
Furlher, sedion 9(2) states 'ln the event of ambþuity ln whether or not a municipalþ has the
authorlty to pass a by-law under çctons I and 11, the amblguþ shall be resolved so as to
include, rather than exclude. munlcipal pow€rs thât e*sted o¡ December 31, 2002.'

It ls our oplnlon that subsecüons 9(1) and 9(2) do not assls! slnce they can only be applled to
sectlons I and 11 of the Act Sedlon I daale wlh the po¡rars of a natu¡al parson. Thle lssue
does not relåte to havlng the powers of a naü.¡ral person. Secilon 11 deals n4th the spheres of
jurlsdlcüon, lt ls our oplnlon that the regulatlon of Gounclllor conduct, lncludlng a formal
complaint system, would not fall wlhln any of the spheras of lurlsdlcfion. Therefore, ln'our
oplnlon, secüon 9 ls not helpful ln attemptlng to broadly lnterpret the Ád ln tBrms of coundllor
conducf and a formal complalnt sTstem.

l

(lll) Speclflc authorlty ln lhe Munlclpal Act,zWi and otlter leglslallon- Gonduct of
Councll Member¡

Sectlon 274 oî tha n€w Acf (slrÍlar to secüon 1ff) of lhe prevtor¡s ¡ø) provldes that a
munlclpallty may request, by resof utlon, a Judge of the Suælior Co¡¡t of Just¡ce to lnvestlgate
an alleged breach of trlist or other mlscondud of a member pf councfi. usually. thls secüon ls
used to deal with serlous mlsconduc{ such es derlvlng publlcñJndE or crlmlna¡ offencos. lt ls to

l



be notEd that there ars no powers glven to ho Judga beyond condudlng an lnvesdgaüon or
lnqulry and reportng hls or her flndlngs to Coundl.

The Munfcþat Conîtldt of tnterestAct may be used where a member has a dlrect or lndlrec-t
peannlary lnterest ln a matterwhldr he orshe falla to dbclose. The Mr,rntcipal Freedom of
lnformaflon and Protec.flon of Prtvacy Ad q@læ sn denca for a p€rson vrho willfuþ dlscloses
personal lnfonnaüon ln contawnton of the,4sf.

Secflon 122 of the Criminal Code, 'Breach of Trus1 by a Pub[o OF¡csf states 'Every offidal
rvfio, tn connecf on witÌ¡ tha dutles'of hls ofüce, commlb fraud or a breadr of ttrst ls gullty of an
lndlctabte ofiencE and llable to lmprlsonmentfor a term not excaedlng lïve yaars, whether or not
the fraud or breacf¡ of tust would bê an offBnce lf tt wera com¡nltted ln relaüon þ a prlvate
percon.' 

l

From the above, lt ls dear that there are sovenal lnstances whgrs spectflc authorlty Is provlded
ln leglslatlon to control or regulate members of Councll. Slnce there ls spedflc aulhorlty, lt ls
erguable ffiat the teglslatrre dld not lntend for any tuither authorlty for munldpalltles beyond
what ls speclficalty contalned ln the teglsladon.

B. If Gomplalnts Were to be Entertalned
Notr,vlthstandlng our recommendaüon that City Coundl no longer poseeEeæ the power to psss
by{aws to þwem the condud of ite mcmbers' as may be dæmed expedlent and not confary
to law, if Clty Councll wlshed to enterlaln complalnb concemlng tl¡e ænduc.t of coundl
members outsldE of councll and commlttee meeüngs, he Er6jllsh case R v. Poftsmoufrt Clty
Øuncl{ Ex parte Grcgory and Another (4.8.), 88 LGR 478 dea¡twtth the legal requlrementrs
sunounding a complalnts procedure. ln that câse, the rsmoval of two counclllors fum a
commlttee for alleged mlscondudryas quashad on the basls fhat they had been denled a falr
hsarlng. ThE Court held that the commlüee wlh the responslblllty to provlde a falr heatng

.should not have consldered tñBflnd¡ngs orroconrrnendatonstof a pollmlnary lnveetlgaüon lnto
the matter ln reacñing thelr determlnaüon to remove the two coundllo¡e,

Two concluslons follow from thls caee. FIrstV, lf complalnb are golng lo be entsrtalned by Clty
Coundl, as a matter of falmess Cþ Coundl must hold e hearlng lnto the complalnts. Where
Coundl falls to hold a fair hearlng, any decislon ls llable to boquashed. Secondly, flndlngsbr
recommendaüons Þy an lnrre-rügator cannot be relled çon by the Goundl ln conduding the
hearlng as the Coundl hss a rosponslb¡llty to conduct a falr heûflng wlhoutpredetermlnlng the
lssues before lL Athird parly lnvætgaton or medlaüor¡ can only bê relled upon wllh the
agreement of all parties to the compla¡nt

Undersoctlon 2152otlhe Munlclpal Act,200l,vthere Coundl ls requlred by law to hold a
headng or gfue Interested partles an opportunlty to ba heard, ithe Coundl may delegate that
responslblllty to a committee of council. lt may be posslble for OV Coundl to delegate the
responslbillty for holdlng a hearlng b a committeE of coundl conslsüng of 1 o¡ more members of
City Council. 

:

Where dlsdpllnary proceedings are lnstlh¡tsd and a munlcipal coundl ls found to have
lrnproperly lnstituted the proceedlngs, lhe House of Lords comldering the Portsnaoutå declslon
observed that there may be clvll flablllty fur damages for dsfanutlon, malldous falsehood,
consplraq¡, or mlsfeasance In off¡cs r,vhere a parson ¡s unjusüy subjested to dlsdpllnary
proceedlngs mounted wlthor¡tlustflcatlon [20091 'l All E.R 580].
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TO:
r.........-

GHA¡R AND MEMBERS

BOARD OF CONTROL
MEETING ON AUGUST 27TI{.

FROM:

SUBJEGT:

That, on the recommendation of the Manager of Legal Services, the attached Policy to Establish a
Code of ConductforMembers of Council BE INTRODUGED atthe Council Meeting on SeptemberZ,
2003; 

l

and further that, on the recommendation of the Manager of Legal Services, the attached by-law to
repeal ByJaw A-13 entitled "A By-law to Adopt a Gode of Conduct for Members of Conduct' BE
INTRODUCED atthe Council Meeting on September2,2003.

CODE OF CONDUCT FOR MEMBERS OF COUNC¡L
:

]

ROtsERT BLAGKWELL
l

Deputy Mayor Monteith has asked Legal Services to review and revise the Code of Conduct for
Members of Council, which is contained in Schedule "A' of By-law A-13.. The law firm of Hicks
Morleywas consulted in this reviewto ensurethatitís in harmonywiththe'Workplace Harassment/
Discrimination Prevention Policy and Complaint Procedrure'. The revised Code of Conduct has
been drafred as a Gouncil Polici instead of a by-law. The major change to the Code i3 the removal
of the Formal Complaint Process. The proposed Code of Conduct contains the following major
changes:

ì

l

RECOII/IMENDATION

2003

(a) that Council Members shall at
which they serve; and
(b) Count¡i ¡t¿embers shall truly, faithfully and impartially exercise the office to the best of their
knowledge and ability.

B. Gonduct to be Observed 
l

@Èion-makingProcess:AllCouncilMembersshallaccuratelyand
adequatefy communicate the attitudes and decisions of.the Council, even if they disagree with

Couåcil's åecision, such that respect for the decision-making processes of Council is fostered-

2. Release of Gonfidential lnformation Prohibited: lnformation dealtwith in camerashallbe held

in strict confidence, as w¡ll information subject to solicitor-client privilege, unless expressly

authorized by Council or required by law to release such information. Council Members wifl use

confidential information appropriately so as not to cause detriment to Council or the City, or

detriment or benefit to others. Council Members shall not release information in contravention of the

fulunicipal Freedom of lnformation and Protectíon of Pri|acy Acfl
)

3. Release of lnformation to public and Media: Merfrbers of Council acknowledge that officìal

information related to decisions and resolutions of Cor.¡ncilwill normally be communicated to the

cãmmunity and the media by the Mayor as Head of Cotlncil or by his or her designate.
ì

4. Acceptance of Gifts prohibited: The prohibition against acceptance_of gifts is the sarne as

exists in the current by-law, with one revision: meeting'allowances received fromthe UpperThames

River Conservation nutnoiity are no longer listed in ttrett¡st of gifts that Gouncil may accept'

l

S. Engaging in lncompatible Activity Prohibited: This section remains unchanged.

l

, .,i,i , .: ll;. ;',,:, ¡i;;.,r...::..r": . ,: :.c!

l

)

BACKGROUND

alltimes,seek to advance the common good of the community



)

l

l

l

ì

6. Avoidance of waste: council Members shall avoid waste,
provision. or use of public resources, and shall expose fraud and
Member is aware.

1. Treat Every Person with Dignity. rre¡! Every Persgn with Dignity, Understandfng and Respect This section remains
essentially unchanged, but specifically includes individriab providiirg r".i.ái ãn 

" 
contr.iioi

2. Not to Ðisôriminate: This section also remains essentially unchanged, with only mínor
revisions to reflect the wording under the Human nøts Code.

l

3.. Not to.Engage in Harassment This section ren¡ains essentially unchanged. There were.
minor revisions to reflect the wording under lhe Hu¡man Rþhfs Cõ¿e- TwJprovisions were
re!'noved as they_are not Human Rþhús Code based, and are too uncertain in their application:
(1) a Member of Council shall not undertake patronizing or condescending behaviou¡t änd (2) a
Member shall not make compromisíng invitations. 

l

D. Allegations of Prohibited Activitv 
:

l

Where complaints are made by corporate employees of discrimination or harassment against a
Council Member, the Member of Council may participate in the lnformal Resolution and/or Mediation
processes under the Workplace HarassmentiÐiscrimination Prevention Policy and Complaint
Procedure for employees. lf the Member of Council chooses not to participate, or if the complaint is
not resolved through this process, the complainant may lodge a complaint to the Ontario Human

Any other complaints made by any person against a Councillor can be addressed in the following
ways:
(1) Where criminal activity is involved, charges under the Crimínal Code may arise íncluding s. 122
"Breach of Trust by a Public Office¡", s. 123 "Municipal Gomlption'i
(2) The complainant may advise the Member of Councilverbally or in writing of the contraventio.n of
the Code, The complainant may encourage the Council Member to stop the prohibited activity, and
the complainant should keep a written record of the incidents.
(3) A complainant may refer the complaint to the Ontario Human Rights Commissions, if applicable.
(4) Where a supposed breach of trust or other misconduct has occuned, section 274(1) of the
Munícípat Act, 2:0'01 can be ínvoked, in which Council can request a judícial investigation into a
Membeis mísconduct. lt is to be noted that there are no sanctions against the Member that arise
from this investígation;
(5) Where a Member wilfully discloses personal infoçmation, it may be an offence under the
Municipal Freedom of Information and Protectíon of Príuacy Acf,
(6) Where a Member has a direct or indirect pecuni4ry interest in a matter which they fail to
disclose, lhe Munícipal Conflíct of Interest Acf may be i4voked.

As stated above, the major change to the proposed Policy is thatthe Formal Complaint Process has

been removed. There appears to be no authorÍty for Cþuncil to take this type of action against a

Gouncil Member. lt appears that, in general, the Legislature intended that Councillor misconduct
would be dealt with ín the court of public opinion. 

l

The Code of Conduct is proposed as a Policy and not a byJaw since the authoritythatexisted under

section 102 of the old MunÍcípalAcf giving Council aúthority to pass byJaws for goveming the
conduct of its members has been removed. 

l

services, and students on placements.

abuse and'extravagance in the
comlption of which the Council

SOLICITOR I
R.A" IBLACKWELL
GEN]ERAL MANAGER OF LEGAL
SERVICES



l

Beingr a byJaw to repeal by-law A-10
entitlêd'A by-law to adopt a Code of
Conduct for Members of Council'

l

WHEREAS Municipal Council has adopted a Policy to Establish a Code of Conduct for
Members of Council;

NOW THEREFORE the Municipal Council of The Corporation of the City of London
enacts as follows:

1. By-law A-13 ís hereby repealed. 
l

2. This by-law comes into force on the day it is passed by Councít.

l

Passed in Open Councilon 
l
)

l

)

Bill No.
l

ByJaw No.

First Reading -
Second Reading -
Third Reading -

Mayor

City Clerk



POLIGY TO ESTABLISH nlCOOe OF GONDUCT
FOR MEMBERS OF GOUNGIL

Purpose: The purpose and intent of this Poiicy is to establish guidelines for
ethical and interpersonal standards of conductior Members of öouncit.

A.

1.

2.

STANDARDS OF CONDUGT

Members of council shall at all tirnes seek to advance the coqlmon good
of the community which they serve
Members of Council shall truly, faithfully and impartially exercíse the office
to the best of their knowledge and ability.

1. Foster Respect for Decision-making P

CONDUGT TO BE OBSERVED

All Members of Council shall accurately and
attitudes and decisions of the Council, even if
decision, such that respect for the decision-m
fostered.

2. Release of Gonfidential lnfo
Members of Council have a duty to hold in
concerning matters dealt with at içcamerc
shall not, either directly or ind
any such information or any a
unless expressly authorized by Cou

Members of Councîl
provisions of the

Members of Council
privilege,

th
public
Council or
Council or

3. Release

owledge

unicate the

in, includ

Members of Cou

, make

and resolutions made by Councilwill normally be communicated to the
community and the media by the Mayor as Head of Council cir by his or her
designate

4. Acceptance of Gifts Prohibited
The stipend paid to each Member of Council is intended to fully remunerate
Members of Council'for service to the Corporation. Members of Council shall not
solicit, accept, offer or agree to accept a commission, reward, gift, advantage or
benefit of any kind, personally or through a fannily member or friend, which is
connected directly or indirectly with the performance or duties of office.

Members of Council are not precluded from accepting:

. (a) personal gifts, benefits., rewards; commissions or advantag*:.Í9t
any person or organization not connected directly or indírectly with the
performance or duties of office; 

ì(b) political contributions that are totherwise offered, accepted and

reported in accordance with applicable law;

Council's

camera

of

¡in

ouncÍl is

A Member of Council
or in any way divulge

ion subject to solicitor-client

and Protectíon of Prívacy Act.

acknowledge that official information related to decisions

or detríment to themselves or others.
l

on to Public and Media

do so.

travention of the

ncil or required by law to do so.

to anyone,



l

(c) food and beverages at banquets, receptions, ceremonies or similar
events;

(d) services provided without compenbation by persons volunteering their
time;

(e) food., lodging, transportation and entertainment provided by other
, levels -of governments or by other local governments, boårds or

commissions;
(Ð a reimbursement of reasonabte expenses incurred in the performance

of duties or office;
(g) a reimbursement of reasonable expenses incuned and honorariums

received in the performance of activities connected with municipalassociations; 
I(h) token gifts such as souvenirs, mementoes and commemorative gifts

that are given in recognition of service on a committee, for speaking
at an event or representing the Corporation at an event; and

Members of Council shall return any gifts or benefits
along with an explanation of this policy.

gifts that are received as an incident of protocol or social obligation
that normally and reasonably accômpany the responsibility of office.

5. Engaging in lncompatÍble Activity P
Members of Council shall not engage in any
is incompatible or inconsistent with the
public interest.

Without limiting the generality of the foregoing,l
(a) use any influence
(b) act as an agent b

(c)
commission of Counci
solicit, demand or a
individ
pu
SE

Co

for any pu

(f)

(g)

servicþffn a c
urs in u/ft{ch the

these limits,

cial

Member or Members of Council have a financial interest; and
(h) use Corporate materials, equipmgnt, facilities or employees for' personal gain or for any private purpose.

6. Avoidance of Waste '

Members of Council shall avoid waste, abuse and extravagance in the provision

or use of public resources, and shall expose fraud and comtption of which the
Member of Council is aware

l

C. INTERPERSONAL BEHAVIOUR OF MEMBERS OF GOUNGIL

l

1. Treat Every Person with Dignity, Understanding andRespe_ct
Members of Counóilshallabide bythe provisions of the Human RíghtsCode and, in

doing so, shall treat every person, including other Members of Council, corporate
empì-oyees, individuals providing services on a contract for se¡vice, students on

placements, and the public, with dígnity, unde¡:standing and respect for the right to

l

)

of offic

uncil or

tract fo

of Council shall not:
other than official duties;

erwise, which

or may seek preferential treatment;

any administrative or Council decision or decísion-makíng

y corporate employee, or

mmittee, board or

, is in the paid employment of the
ployee, or individual providing

a positionr of obligation to any person or
might reasonably benefit from special

ic forrany purpose other than for offìcial

I treatment to any person or organization in which a

the

involving or affecting any person or organization in which a

for qervice, for re-election

the execution of office that is not

bers of Council have a financial inteiest;



equal¡ty and the right to an environment that is safè and free from harassment and
discrimination.

2. Not to Discriminate
ln accordance with the Human Righfs Code, Members of Council shall not
discriminate against anyone on the basis of their race, ancestry, place of origin,
colour, ethnic origin, citizenship, creed, sex, sexual orientatioñ, age, record of
offences, marital slatus, same-sex partnership status, family statusior disabilíty.
"f9e", "disabili$', "family status", "rec€ld of offences", 'lsame sex partnership statué"
shall be as defined ín the Human Ríghfs Code.

3. Not to Engage in Harassment
ln accordance with the Human Rrþhús Code, harassment shall mean engaging in a
course of vexatious comment or conduct that is known or ought reasonably io be
known to be unwelcome.

Without limiting the generality of the foregoing, Members of Council shall nót:(a) make raciat, homophobic, Jexist or ethnic slHfu
(b) display pornographic, homophobic, sexi

(c)
(d)
(e)
(f)
(s)

derogatory material;
make leering (suggestive staring) or
make written or verbal abuse or
vandalize the personal prope
commit physical or sexual a
make unwelcome remarks,
about a person's physical ap
ethnic origin, place
belief), sex, sexual

(h)

(i)

same-sex partnershi
mental);
make unwelcome
emba
refu

Members of

st oPother offensive or

Good faith exerc
employees for leg

age'

or inter&t with antrone because of their racial or

family

, colour, cþed, sex, sexual orientation, age, record

gestures;

os or taunti

gtatus, sar@sex partnership status, family status,

D. ALLEGATIONS OF PROHIBITED AGTIVITY

Organizations or individuals (including the public, Members of Council, and

corporate emploYees) who have:
o ídentified or witnessed any prohibíted activity by a Member of

Council under this PolicY;
r witnessed or been subject to discriminatory treatment by a Member

of Council under this Policy; or
e witnessed or been subject to harassment by a Member of Council

under this PolicY

may address the prohibited behaviour or activity as set out below.

ancestry, creed (religion or
I backgrðund, colour,

.of offences, marital status,

the course of or related to the performance of duties by
ject to this policy.

nted physical contact, including touching,

of performance management with respect to coçorate

s or jokes which cause

or requests.

ility (physical or

purposes by Council is not harassment.



1. Gomplaints made by Gorporate Employees of Discrimination or
Harassment
Where a corporate employee makes a comptaint of harassment or discrimínatory
treatment þV a Member of Council, the Member of Council may participate in the
lnformal Resolution and/or Mediation processes undei 'the 

Workplace
HarassmenlDiscrimination Prevention Policy and Complaint procedure for
employees.

lf the Member of Council does not participate in these processeè or if the cornplaint
is not resolved thr.ough these processes, the complainant may lodge a complaint to
the Ontario Human Rights Commission.

2. Other Gomplaints made byAny Person (Allegations of Activity Other Than
in 1. above)
Any complainant may take the following steps, if applicable, to address prohibited
actívity by a Member of Council:

a complainant may contact the London
respect to an investigation under s. 1

Canada, where the allegation is that a
connected.to the duties of office, co
a complainant may contact the
respect to an investigation
Canada, where the allega
connected to the duties
agrees to accept from any
benefit of any kind.
(a) a complainant t

wrîting that the acti
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prohibited activity.
(c) a gffiúnant sho
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